Introduced by _________________________
First Reading ____________________

Second Reading ____________________

Ordinance No. ___________________

Council Bill No. _______B 63-14_______

AN ORDINANCE
authorizing the City Manager to execute a development
agreement with ACC OP Development LLC as it relates to
property located on the northeast corner of Providence Road
and Turner Avenue, and on the northwest corner of Turner
Avenue and Fifth Street; directing the City Clerk to have the
development agreement recorded; and fixing the time when
this ordinance shall become effective.
BE IT ORDAINED BY THE COUNCIL OF THE CITY OF COLUMBIA, MISSOURI, AS
FOLLOWS:
SECTION 1. The City Manager is hereby authorized to execute a development
agreement with ACC OP Development LLC as it relates to property located on the
northeast corner of Providence Road and Turner Avenue, and on the northwest corner of
Turner Avenue and Fifth Street. The form and content of the development agreement shall
be substantially in the same form as set forth in "Attachment A" attached hereto.
SECTION 2. The City Clerk is authorized and directed to have a certified copy of the
development agreement recorded in the office of the Boone County Recorder of Deeds.
SECTION 3. This ordinance shall be in full force and effect from and after its
passage.
PASSED this _________ day of ______________________, 2014.
ATTEST:

______________________________
City Clerk
APPROVED AS TO FORM:

______________________________
City Counselor

______________________________
Mayor and Presiding Officer

Attachment A

Development Agreement
THIS DEVELOPMENT AGREEMENT (this “Agreement”) is made and entered into
this ___ day of _____________, 2014, (the “Effective Date”)between ACC OP Development
LLC, a ________________ limited liability company, whose address is 12700 Hill Country
Boulevard – Suite T-200, Austin, TX 78738, (the “Developer”) and the City of Columbia, a
municipal corporation and constitutional charter city under the laws of the State of Missouri,
whose address is 701 East Broadway, Columbia, Missouri 65201 (the “City”), (collectively
hereinafter referred to as the “Parties”).
WHEREAS, Developer is the contract purchaser of certain tracts of land in the City of
Columbia, Boone County, State of Missouri, described on Exhibit A to this Agreement (the
“Developer Tract”); and
WHEREAS, the current zoning of the Developer Tract is R-3; however, Developer has a
pending application for rezoning to PUD-52; and
WHEREAS, the Developer desires to construct a residential housing structure on the
Developer Tract generally in the manner shown on the depictions attached hereto as Exhibit B
(the “Site Plan”) to consist of a building not to exceed five (5) stories in height and containing a
maximum of 182 dwelling units in a mix of one, two, three and/or four bedroom units (a
maximum of 728 bedrooms) together with parking and related uses (the “Project”); and
WHEREAS, the existing use of the Developer Tract consists
__________________________ currently used as ______________________; and

of

WHEREAS, the Project to be constructed by Developer is a significant change of use
from the existing use of the Developer Tract; and
WHEREAS, prior to issuance of a building permit to construct the Project, City and
Developer desire to ensure adequate utilities and utility infrastructure exist to serve the intended
use; and
WHEREAS, the City has conducted a survey of existing utility infrastructure within the
overall downtown Columbia geographical area, which includes the Developer Tract; and
WHEREAS, inadequate water, fire protection, electric, storm water and sanitary sewer
facilities exist to serve the proposed increase in use of the Developer Tract which will result from
the Project construction; and
WHEREAS, the Developer desires to begin construction of the Project during the 1st
calendar quarter of 2015 and to complete construction and open to residents on or before 3rd
calendar quarter of 2016 (the “Project Schedule”); and
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WHEREAS, it is critical for Developer to receive the assurances and protections
provided by this Agreement in order to proceed with the acquisition of the Developer Tract and
final design and construction of the Project in order to construct the Project according to the
Project Schedule; and
WHEREAS, establishing the terms and conditions under which utilities will be provided
to the Project will protect and benefit the health, safety, and general welfare of the City and is in
the best interest of the public; and
NOW, THEREFORE, in consideration of the recitals set forth above, the mutual
covenants contained herein, and other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the Parties hereby agree as follows:
1.

Definitions.
“Affiliated Entity” means a business entity in which the Developer has an ownership
interest of at least 10% but less than 50%.
“Applicable Law” means those rules, regulations, official policies, standards and
specifications, ordinances and resolutions which are controlled by the City and in force and
effect on the Effective Date of this Agreement.
“Commencement of Construction” means the issuance of the building permit to authorize
physical construction of the structure and shall not include demolition and grading activities
on the site related to the Project prior to issuance of the building permit.
“Construction Period” means the period of time the Project is under construction. The
Construction Period shall commence at such time as City issues the building permit the
construct the Project and such construction shall proceed without unnecessary delay until
completion of the project, which shall be evidenced by issuance of a certificate of occupancy
by the City.
“Governmental Authority” or “Governmental Authorities” means any municipal
governmental authority, including all executive, legislative and administrative departments
and bodies thereof having jurisdiction over the Developer, the Developer Tract, or the
Project.
“Governmental Requirements” means all laws, ordinances, statutes, executive orders,
rules, zoning requirements and agreements of any Governmental Authority that are
applicable to the acquisition, renovation, demolition, development, and construction of the
Developer Tract and/or Project including, without limitation, all required permits, approvals
and any rules, guidelines or restrictions enacted or imposed by any Governmental
Authorities.
“Term” means (2) years from the Effective Date, or (ii) the date on which construction of the
Project is completed following commencement of construction during the two (2) year period
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following the Effective Date, so long as the Developer is continuously and diligently
pursuing completion of such construction without unnecessary delay, provided that such
Term shall not extend more than three (3) years from the Effective Date without the written
consent of City.
2. Project Development Contingency. With respect to the use and development of the Project
and the Developer Tract, the Developer’s obligations in this Agreement are contingent upon
approval of rezoning of the Developer Tract to a planned district with a development plan
and conditions that are acceptable to Developer.
3. Water System Improvements. If the City, in its sole discretion determines it is necessary or
desirable for the water service improvements set forth herein and depicted in Exhibit C
attached hereto to be constructed to serve the Project (the “Water Infrastructure
Improvements”), Developer shall and does hereby agree to design, construct and dedicate to
the public the Water Infrastructure Improvements at its sole cost and expense in compliance
with the requirements of the Applicable Law. City agrees to accept the dedication of the
Water Infrastructure Improvements for maintenance upon completion of construction
pursuant to the terms of this Agreement. Prior to Commencement of Construction, the
Developer shall submit to the City’s Water and Light Department for review and approval a
complete set of engineered plans for the Water System Improvements. Said plans shall be
prepared by a registered engineer authorized to perform such work and shall be designed in
accordance with the Applicable Law. The Water Infrastructure Improvements shall be
dedicated to the public prior to issuance of a certificate of occupancy to occupy the Project.
4. Sanitary Sewer Improvements. Developer hereby agrees to contribute $300,000 to the
reconstruction and/or rehabilitation of the connecting sanitary sewer main depicted in Exhibit
D attached hereto (the “Sanitary Sewer Infrastructure”). Subject to the public improvement
process requirements set forth is Chapter 22 of the Columbia City Code, the City shall
perform the construction and be responsible for all remaining costs of reconstruction of the
Sanitary Sewer Infrastructure in excess of Developer’s contribution. Payment for
construction of the Sanitary Sewer Infrastructure shall be made by Developer to City prior to
issuance of the building permit to construct the Project. Nothing contained herein shall
prohibit City from requiring other developers or property owners to contribute to the cost of
reconstruction of the Sanitary Sewer Infrastructure. Failure of City to construct or complete
the Sanitary Sewer Infrastructure improvements prior to the end of the Construction Period
shall not prevent Developer from obtaining a certificate of occupancy following construction
of the Project.
5. Electric System Improvements. The parties acknowledge the City does not currently have
the capacity in its electrical system to serve the completed Project and City will be required
to construct system improvements to meet the service demands of the completed Project (the
“Electric System Improvements”). City agrees to construct the Electric System
Improvements to serve the Project and to provide interim temporary electric service to serve
the Project as follows:
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a. The Developer shall notify the City (as provided in Paragraph 13 hereof) and the
City’s Director of Water and Light at Columbia City Hall, 701 E. Broadway,
Columbia, MO 65201, in writing, at least one (1) year prior to the first date
electric service will need to be provided to residents of the completed Project (the
“Required Service Date”);
b. The notice provided by Developer to City shall include a riser diagram detailing
the physical design and required capacity for electrical service to serve the
completed Project on the Required Service Date;
c. City will cause the Electric System Improvements to be constructed or make
contingent arrangements to ensure the service capacity will be available to serve
the completed Project on the Required Service Date;
d. In the event the Project construction is not complete on the Required Service
Date, Developer shall begin making payments to the City for the electrical service
capacity reserved thirty days following the Required Service Date (the “Payment
In Lieu of Service”). The Payment In Lieu of Service shall be for the prior month
and calculated based on a capacity charge of $3/Kw-mth, utilizing the demands
shown on the riser diagram submitted to the City in the one-year notice of the
Required Service Date. Payments in Lieu of Service shall continue for each
month, or part thereof, until Developer receives a certificate of occupancy to
occupy the Project.
6.

Availability of Public Utility Services. City and Developer acknowledge that the
availability of public utility services of electricity, water, and sanitary sewer capacity is
critical to the Project. The Developer has submitted to the City the projected load and flow
demands for public utility services to be generated by the Project at the end of the
Construction Period as set forth in Exhibit E hereto (the “Utility Estimates”). The City has
reviewed the Utility Estimates and hereby commits that, in combination with the Developer
commitments contained in this Agreement, the City will have adequate capacity to support
the Project and the intended uses set forth herein by the end of the Construction Period and
that if the Developer honors its commitments under this Agreement the City will not deny
Developer the ability to connect to such essential public services to serve the Project at the
end of the Construction Period. In no event shall the commitment of the City to reserve,
construct or supply adequate capacity to support the Project extend beyond the Term of this
Agreement, nor shall the City’s commitment herein to provide public utility services be in
excess of the Utility Estimates.

7. Permit and Connection Fees. In addition to the commitments of Developer contained
herein, the Developer shall pay to the City, at the time and in the amount required by the
Applicable Law, the standard connection and permit fees associated with connecting the
Developer Tract to the utilities.
8. No Conflicting Enactments. During the Term the City will not impose on the Project or
Developer Tract by action of the City Council any Governmental Requirement (to the extent
that the City has authority with respect to a Governmental Requirement), ordinance,
resolution, rule, regulation, standard, directive, condition or other measure (each individually,
a “City Regulation” and collectively the “City Regulations”) that reduces the assurances
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provided by this Agreement with respect to the availability of public utilities for the
development, maintenance, and operation of the Project. Nothing contained herein shall
prohibit the City from enacting a Governmental Requirement and imposing the same on the
Project and Developer Tract for protection of the health, safety and welfare of the public in
the same manner and to the same extent as imposed on the general public. During the Term,
any change in the following shall not be effective as applied to the Developer Tract without
the express agreement of Developer:
a. Change any land use designation or permitted use of the Development Tract in a
manner not contemplated by this Agreement which would prohibit or limit the use of
the Developer Tract for the Project as described in this Agreement;
b. Limit or control the availability of public utilities, services or facilities for the Project
as described in this Agreement, unless such limitation is necessary to address health
and safety issues created by the increase in capacity demanded by the Project which is
in excess of the capacity contemplated herein;
c. Apply to the Project any City Regulation otherwise allowed by this Agreement that is
not uniformly applied to all similar types of development projects and project sites
within the Downtown Community Improvement District boundaries; and
d. Establish, enact, increase, or impose against the Project or Developer Tract any fees,
taxes (including without limitation general, special and excise taxes), assessments or
other monetary obligations other than those imposed and applied on all similar types
of development projects and project sites within the Downtown Community
Improvement District boundaries; provided however, if such additional fees, taxes,
assessments or other monetary obligations related to the utility infrastructure
improvements are imposed by City against the Developer Tract, the Developer shall
have the right to claim a credit for any payments and construction enhancements
made by Developer pursuant to this Agreement.
Nothing herein shall limit the City’s authority to enact ordinances, resolutions, or
otherwise pass laws or promulgate rules or regulations with regard to any matter, so long
as same does not have the effect of limiting construction of the Project on the Developer
Tract within the Term in substantially the same manner as set forth in this Agreement.
City expressly retains the right to control and determine all matters relating to the public
streets and rights of way without any regard to the impact such decisions may have on the
Project or Developer Tract, including but not limited to the granting of right of use
permits and/or street closures adjacent to the Developer Tract.
9. Timing of Project Construction and Completion. Subject to the following, the Developer
shall endeavor in good faith and with reasonable diligence to proceed with and construct the
Project during the Term and as described in this Agreement:
a. It is the intent of the Developer to complete construction of the Project by August 30,
2016. The timing, order and rate of development shall be in Developer’s sole
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discretion. It shall not be an event of default hereunder if the Project is not
constructed during the Term; rather, this Agreement shall terminate in such case
without any further action required by the Parties.
b. In no event shall a delay by Developer to complete construction of the Project
according to the Project Schedule result in a refund or claim for refund of
Developer’s contribution for the construction of the Sanitary Sewer Improvements.
10. Waiver. Failure of any party to this Agreement to insist on the full performance of any of its
provisions by the other Party shall not constitute a waiver of such performance unless the
Party failing to insist on full performance of the provision declares in writing signed by it that
it is waiving such performance. A waiver of any breach under this Agreement by any Party,
unless otherwise expressly declared in writing, shall not be a continuing waiver or waiver of
any subsequent breach of the same or other provision of this Agreement.
11. Governing Law. The laws of the State of Missouri (without regard to conflicts of law) shall
govern the validity, construction, enforcement and interpretation of this Agreement.
12. Headings. All section headings in this Agreement are for the convenience of the reader only
and are not intended, nor shall they be deemed, to define or limit the scope of any provision
of this Agreement.
13. Notices. All notices, demands, requests, and other communications required or permitted
hereunder shall be in writing shall be considered delivered: (a) upon personal delivery to the
party to whom the notice is directed; or (b) two (2) business days after deposit in a regularly
maintained receptacle for the United States mail, registered or certified, return receipt
requested, postage prepaid, addressed as follows (or to such other address as the Parties may
specify by notice given pursuant to this section):
To Developer:

ACC OP Development LLC
Attn: Chuck Carroll
12700 Hill Country Blvd., Ste. T-200
Austin, TX 78738

With a Copy to:

Robert Hollis
Van Matre, Harrison, Hollis, Taylor, and Bacon, P.C.
1103 East Broadway
Columbia, MO 65201

To City:

City of Columbia
Attn: City Manager
701 East Broadway
Columbia, MO 65201
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With a Copy to:

City of Columbia
Attn: City Counselor
701 E. Broadway
Columbia, MO 65201

14. No Adverse Inference. This Agreement shall not be construed more strongly against one
Party or the other. The Parties had equal access to input with respect to, and influence over,
the provisions of this Agreement. Accordingly, no rule of construction which requires that
any allegedly ambiguous provision be interpreted more strongly against one party than the
other shall be used in interpreting this Agreement.
15. Third Party Beneficiaries. There are no third party beneficiaries to this Agreement.
16. Jurisdiction and Venue. Legal action concerning any dispute, claim or matter arising out of
the Agreement shall be brought only in the Circuit Court of Boone County, Missouri.
17. Severability or Partial Invalidity. This Agreement is to be considered in its entirety and
both parties acknowledge the assurances granted herein are dependent upon each other. If
any provision of this Agreement is for any reason held to be invalid or unenforceable, such
provision shall render the entire agreement invalid and unenforceable.
18. Gender and Number. Pronouns and any reference to a person or persons, wherever used
herein, and of whatever gender, shall include natural persons, corporations, associations,
partnerships and other entities of every kind and character, and the singular shall include the
plural and vice versa, wherever and as often as may be appropriate.
19. Failure or Delay to Enforce. No failure to exercise or delay in exercising any right
hereunder on the part of any Party to this Agreement shall operate as a waiver thereof, and no
single or partial exercise of any right of such Party shall preclude any other or further
exercise of such right or the exercise of any other right.
20. Force Majeure. In the event that either Party shall be delayed, hindered in or prevented
from the performance of any act required hereunder by reason of strikes, lock-outs, labor
troubles, inability to procure materials, failure of power, riots, insurrection, the act, failure to
act or default of the other Party, war or other reason beyond their control, then performance
of such act shall be excused for the period of the delay and the period for the performance of
any such act shall be extended for a period equivalent to the period of such delay.
21. Priority and Recording. This Agreement shall be recorded in the Records of Boone
County, Missouri with the intention that it will, in addition to the Parties hereto, govern in the
future with respect to all subsequent owners of all or any portion of the property to which this
Agreement applies as of the Effective Date unless and until this Agreement is amended or
terminated in accordance with the terms hereof. Any party foreclosing any mortgage, deed
of trust, lien or other encumbrance affecting the Developer Tract or part thereof or interest
therein, and any party acquiring title to or any interest in any portion of the Developer Tract
as a result of the foreclosure, shall acquire and hold such title or interest subject to the
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provisions of this Agreement. Any transferee of any interest in any of the Developer Tract
shall automatically be deemed, by acceptance of such interest, to have agreed to be bound by
allf the provisions of this Agreement, and to have agreed to perform and do any and all things
required to be done and performed hereunder by the owner of the interest so transferred.
22. Binding Effect; Assignment. This Agreement is not assignable by any party to a nonaffiliated third party. Developer may assign its rights to an Affiliated Entity as defined
herein, provided that (i) Developer shall remain jointly and severally liable with the assignee
for the obligations contained in this Agreement; (ii) Developer, and any assignee by
accepting assignment of this Agreement, expressly agrees to defend and indemnify City from
any litigation arising out of the assignment; (iii) written notice of the assignment, including
the name of the assignee, is provided to City at least fifteen (15) business days prior to the
effective date of such assignment.
23. Power of the City. Notwithstanding anything set forth in this Agreement to the contrary, no
provision contained herein shall in any manner diminish or usurp the inherent rights and
powers of the City to act in its capacity as a public body. All financial obligations of the City
shall be subject to future appropriation of the City in accordance with Applicable Laws and
Requirements. Further, nothing herein shall relieve Developer from complying with all
Applicable Laws and Requirements.
24. Time. Time is of the Essence in this Agreement. The Parties will make every reasonable
effort to expedite the subject matters hereof and acknowledge that the successful
performance of this Agreement requires their continued cooperation.
25. Sovereign Immunity. Nothing in this Agreement shall constitute or be construed as a
waiver of the City’s governmental or official immunity or its officers or employees from
liability or suit pursuant to Section 537.600 RSMo.
26. Authorized Employees. Developer acknowledges that Section 285.530, RSMo, prohibits
any business entity or employer from knowingly employing, hiring for employment, or
continuing to employ an unauthorized alien to perform work within the State of Missouri.
Developer therefore covenants that it is not knowingly in violation of Section 285.530(1),
RSMo, and that it will not knowingly employ, hire for employment, or continue to employ
any unauthorized aliens to perform work on any project which is the subject of this
Agreement, and that its employees are lawfully eligible to work in the United States.
Developer will execute an Immigration Law Compliance Affidavit in substantially the same
form as attached hereto in Exhibit G and will cause any person or entity performing work on
the Infrastructure Project to confirm compliance with Section 285.530(1) and execute an
Immigration Law Compliance Affidavit.
27. Inspection. The City may conduct such periodic inspections of the Project including any
applicable phase as may be generally provided in the Applicable Law or for inspection
thereof pursuant to comply with the terms of this Agreement. The Developer shall not deny
the City and its officers, employees, agents and independent contractors the right to inspect,
upon reasonable prior written request, all architectural, engineering, demolition, construction
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and other contracts and documents pertaining to the construction of the Project or any
applicable phase thereof.
28. Entire Agreement; Amendment. It is agreed and understood by the parties that this
Agreement embodies the entire understanding and represents the full and final agreement
among the parties with respect to the subject matter hereof and supersede any and all prior
commitments, agreements, discussions, representations, and understandings, whether written
or oral, relating to the subject matter hereof; that this Agreement may not be contradicted or
varied by evidence of prior or contemporaneous written or oral agreements or discussions of
the parties, or subsequent oral agreements or discussions of the parties; that there are no oral
agreements among the parties, and no representations, agreements or promises not set forth
herein have been made. Without limiting the foregoing, Developer acknowledges that: (i)
no promise or commitment has been made to it by or on behalf of the City other than as set
forth in this Agreement; and (ii) except as otherwise expressly provided herein, this
Agreement supersedes and replaces any and all proposals, letters of intent and approval and
commitment letters relating to the subject matter hereof, none of which shall be considered a
part of this Agreement unless expressly incorporated into this Agreement. This Agreement
shall be amended only in writing and effective when signed by the parties.
29. Representatives Not Personally Liable. No elected or appointed official, agent, employee
or representative of the City shall be personally liable to the Developer in the event of any
default or breach by any party under this Agreement, or for any amount which may become
due to any party or on any obligations under the terms of this Agreement.
30. Counterparts. This Agreement may be executed in several counterparts, each of which is an
original and all of which together constitute but one and the same document.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK – SIGNATURE PAGE
TO FOLLOW]
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IN WITNESS WHEREOF, the Parties have duly executed and delivered this Agreement
as of the date first above written.
City of Columbia (“City”)

By:

_____________________________
Mike Matthes, City Manager

Attest:

By:

_______________________________
Sheela Amin, City Clerk

Approved as to form:

By:

_______________________________
Nancy Thompson, City Counselor

ACC OP Development LLC (“Developer”)

By:

_____________________________
Chuck Carroll, Authorized Agent
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State of Missouri
County of Boone

)
) ss.
)

On this ______ day of _____________, 2014, before me personally appeared Mike
Matthes, who, upon his oath and upon being duly sworn, did state, affirm, and acknowledge that
he is an authorized agent for the City of Columbia, Missouri and that he has executed this
document on behalf of said entity as the free act and deed of said entity, and that he is duly
empowered by said entity to execute this document on said entity’s behalf.
IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my seal at my
office in Columbia, Missouri, the day and year first above written.
___________________________________
_______________________, Notary Public
Commissioned in _________ County, MO
My commission expires ____________________.

State of Missouri
County of Boone

)
) ss.
)

On this ______ day of _______________, 2014, before me personally appeared Chuck
Carroll, who upon his oath and upon being duly sworn, did state, affirm, and acknowledge that
he is an authorized agent of ACC OP Development LLC, that he executed the foregoing on
behalf of said company, as the free act and deed of said company, and pursuant to the authority
vested in him to execute the foregoing by the company, that the foregoing is binding in all
respects upon said company, and that said company is duly empowered to enter into the
foregoing.
IN TESTIMONY WHEREOF, I have hereunder set my hand and affixed my seal the day
and year first above written.
___________________________________
_______________________, Notary Public
Commissioned in _________ County, MO
My commission expires ____________________.
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EXHIBIT A
Developer Tract

EXHIBIT B
Conceptual Site Plan

EXHIBIT C
Water System Improvements

EXHIBIT D
Sanitary Sewer Improvements

EXHIBIT E
Utilities Estimates
1.

Plumbing Calculations
a.

Building #1
i.
ii.

Sanitary Sewer – 2344.00 DFU --> 10” sanitary pipe
Water - 1572.60 TSFU which equates to 278.7GPM --> 4” domestic water

iii.
iv.
--> 74.25psi

Fire --> Estimate 8” fire main
Minimum pressure at building in order to achieve 25psi at furthest fixture

pipe

b.

Building #2
i.
ii.

Sanitary Sewer – 2021.00 DFU --> 10” sanitary pipe :
Water - 1378.95 TSFU which equates to 255.5GPM --> 4” domestic water

iii.
iv.
--> 66.95psi

Fire --> Estimate 6” fire main
Minimum pressure at building in order to achieve 25psi at furthest fixture

pipe

2.

Electrical Calculations
a.

Building #1
i.
ii.
iii.

b.

Garage: (1) 800A 208V/3PH. SERVICE
House - (1) 800A 208V/3PH. SERVICE
Apartments - (2) 1600A 208V/3PH. METER CENTERS

Building #2
i.
ii.
iii.

House - (1) 800A 208V/3PH. SERVICE
Community - (1) 800A 208V/3PH. SERVICE
Apartments - (2) 1600A 208V/3PH. METER CENTERS

