City of Columbia

701 East Broadway, Columbia, Missouri 65201

Agenda ltem Number: B 258-14

Department Source: Law

To: City Council

From: City Manager & Staff

Council Meeting Date: August4, 2014

Re: Referendum Petition to Repeal Bill B103-14A, Ordinance No. 022071

Documents Included With This Agenda Item

Council memo,Ordinance

Supporting documentation includes: Referendum Petition to Repeal Bill B130-14A, Ordinance No.
022071 (page 1), City Clerk's Certification dated July 2, 2014; City Clerk's Certification of
Supplementary Petition dated July 16, 2014.

Executive Summary

On July 2, 2014, the City Clerk certified the petition submitted by Jeremy Root to repeal Ordinance No.
022071 contained a sufficient number of valid signatures of registered voters (certification attached) for a
referendum under the City Charter. Two bills have been prepared for Council consideration. One would
repeal Ordinance No. 022071, the other would place the repeal of Ordinance 022071 on the November
4, 2014 ballot.

Discussion

Bill 130-14A enacted as Ordinance No. 022071 on May 19, 2014, approved an amended and restated
development agreement with Opus Development Company, LLC. (“Opus”). The amended agreement
altered the design of the project so the active living spaces would be consolidated on the ground floor
along the Avenue of the Columns. All of the other terms and conditions of the agreement remained the
same. The amended and restated development agreement provides for Opus to contribute $200,000 to
sanitary sewer infrastructure improvements and $250,000 to water system improvements. In addition,
Opus agreed to an advance purchase of 118 transit system bus passes in the amount of $30,680.

Ordinance No. 022071 became effective on June 9, 2014 and the petition from Jeremy Root, demanding
repeal of Bill 130-14A, was filed with the City Clerk the same day. Accordingly, the amended and
restated agreement was never executed by either the developer or the City.
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Following an extensive review of the signatures presented, the City Clerk certified the petition as
insufficient on July 2, 2014 and set forth the particulars in which the petition was defective (see attached
July 2, 2014 certification). The petitioners were granted 14 days to file a supplementary petition, which
was filed on July 16, 2014. Upon examination of the signatures contained in the supplementary petition,
the city clerk determined the petition had been signed by a sufficient number of registered voters (see
attached certification dated July 31, 2014).

Two bills have been prepared for Council consideration. One would repeal Ordinance No. 022071, the
other would place the repeal of Ordinance No. 022071 on the November 4, 2014 ballot.

Fiscal Impact

Short-Term Impact: Because the City will already be paying for a portion of the November election, the
extra cost of placing this issue on the ballot would be minimal.

Long-Term Impact: The development agreement requires Opus to contribute $450,000 for sanitary sewer
and water line improvements plus guaranteed purchase of two years of bus transit passes in the amount
of $30,680. In the absence of a development agreement between the City and Opus, the obligation to
assist with the cost of off-site infrastructure improvements and the purchase of transit system passes will
be eliminated. The City will need to fund the entire cost of the infrastructure improvements through other
means.

Vision, Strategic & Comprehensive Plan Impact

Vision Impact: Development, Downtown, Governance and Decision Making

Strategic Plan Impact. Customer Focused Government, Growth Management, Infrastructure
Comprehensive Plan Impact: Land Use & Growth Management, Environmental Management,
Infrastructure, Livable & Sustainable Communities

Suggested Council Action

No suggested action.
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Legislative History

. Ordinance No. 022010 enacted March 19, 2014 approving original development agreement.

. Ordinance No. 022071 enacted May 19, 2014 approving amended and restated development
agreement.

Ordinance No. 022103 enacted June 16, 2014 repealing Ordinance No. 022010.

Bill B163-14 defeated June 16, 2014 (would have submitted Ordinance No. 022010 to voters.)

Depacﬁ)ﬁ@ Aprﬁoved City Manager Approved

N =

o




Introduced by

First Reading Second Reading

Ordinance No. Council Bill No. B 258-14

AN ORDINANCE

calling a special election in the City of Columbia, Missouri, to be
held on Tuesday, November 4, 2014, for the purpose of approving
or rejecting Ordinance No. 022071 passed by the City Council on
May 19, 2014, being “An Ordinance authorizing the City Manager
to execute an amended and restated development agreement with
Opus Development Company, L.L.C. as it relates to property
located on the north side of Locust Street, between Seventh Street
and Eighth Street; directing the City Clerk to have the development
agreement recorded; and providing for the repeal of Ordinance No.
022010.”; directing notification of the election authority; describing
the form of the notice of election; and fixing the time when this
ordinance shall become effective.

WHEREAS, on June 9, 2014, a petition was filed with the City Clerk entitled
“Referendum Petition to Repeal Bill B130-14A, Ordinance No. 022071", which petition was
found to contain an insufficient number of signatures of registered voters and certified as
insufficient as a referendum petition by the City Clerk on July 2, 2014; and

WHEREAS, on July 16, 2014, a supplementary petition was filed with the City Clerk
containing additional signatures for the “Referendum Petition to Repeal Bill B130-14A,
Ordinance No. 022071"; and

WHEREAS, the City Clerk certified the “Referendum Petition to Repeal Bill B130-
14A, Ordinance No. 022071” contained a sufficient number of signatures on July 31, 2014;
and

WHEREAS, the City Council of the City of Columbia, Missouri has determined the
“Referendum Petition to Repeal Bill B130-14A, Ordinance No. 022071" related to
Ordinance No. 022071 which was approved by the City Council on May 19, 2014; and

WHEREAS, the City Council has voted not to repeal Ordinance No. 022071 and
deems it expeditious to submit Ordinance No. 022071 to the voters for approval or rejection
in accordance with Article XVII of the Home Rule Charter for the City of Columbia, Missouri.

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF COLUMBIA,
MISSOURI, AS FOLLOWS:



SECTION 1. A special election is hereby ordered to be held in the City of Columbia,
Missouri, on Tuesday, November 4, 2014, on the following question:

PROPOSITION 3

SHALL ORDINANCE NO. 022071, PASSED BY THE CITY COUNCIL ON
MAY 19, 2014, BEING “AN ORDINANCE AUTHORIZING THE CITY
MANAGER TO EXECUTE AN AMENDED AND RESTATED
DEVELOPMENT AGREEMENT WITH OPUS DEVELOPMENT COMPANY,
L.L.C. ASIT RELATES TO PROPERTY LOCATED ON THE NORTH SIDE
OF LOCUST STREET, BETWEEN SEVENTH STREET AND EIGHTH
STREET,; DIRECTING THE CITY CLERK TO HAVE THE DEVELOPMENT
AGREEMENT RECORDED; AND PROVIDING FOR THE REPEAL OF
ORDINANCE NO. 022010.”, BE APPROVED OR REJECTED?

SECTION 2. The City Clerk is hereby authorized and directed to notify the Clerk of
the County Commission of Boone County, Missouri, of the adoption of this ordinance no
later than 5 o'clock p.m. on August 26, 2014, and to include in the notification all of the
terms and provisions required by Chapter 115, RSMo. as amended.

SECTION 3. The form of the notice of election shall be substantially as set forth on
"Exhibit A" attached hereto.

SECTION 4. The election shall be held and conducted, and the results thereof
canvassed and returned, in all respects in accordance with the laws of the State of Missouri
and the Charter and Ordinances of the City of Columbia, Missouri.

SECTION 5. This ordinance shall be in full force and effect from and after its
passage.

PASSED this day of , 2014,
ATTEST:
City Clerk Mayor and Presiding Officer

APPROVED AS TO FORM:

City Counselor



Exhibit A

NOTICE OF SPECIAL ELECTION
City of Columbia, Missouri

Notice is hereby given to the qualified voters of the City of Columbia, Missouri, that the City
Council of the City has called an election to be held in the City on Tuesday, November 4,
2014, commencing at six o'clock a.m. and closing at seven o'clock p.m., on the question
contained in the following sample ballot:

OFFICIAL BALLOT
Special Election
City of Columbia, Missouri
Tuesday, November 4, 2014

PROPOSITION 3

SHALL ORDINANCE NO. 022071, PASSED BY THE CITY
COUNCIL ON MAY 19, 2014, BEING “AN ORDINANCE
AUTHORIZING THE CITY MANAGER TO EXECUTE AN
AMENDED AND RESTATED DEVELOPMENT AGREEMENT
WITH OPUS DEVELOPMENT COMPANY, L.L.C. AS IT
RELATES TO PROPERTY LOCATED ON THE NORTH SIDE
OF LOCUST STREET, BETWEEN SEVENTH STREET AND
EIGHTH STREET; DIRECTING THE CITY CLERK TO HAVE
THE DEVELOPMENT AGREEMENT RECORDED; AND
PROVIDING FOR THE REPEAL OF ORDINANCE NO.
022010.”", BE APPROVED OR REJECTED?

[1 FOR THE ORDINANCE

[1  AGAINST THE ORDINANCE

If you are in favor of approving the ordinance, place an "X" in the box opposite "For the
Ordinance". If you are in favor of rejecting the ordinance, place an "X" in the box opposite
"Against the Ordinance".

The election will be held at the following polling places in the City:

[polling places to be added by election authority]

Dated this day of , 2014.

Wendy Noren
Clerk of the County Commission
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SUPPORTING DOCUMENTS INCLUDED WITH
THIS AGENDA ITEM ARE AS FOLLOWS:

1. Referendum Petition to Repeal Bill B130-14A, Ordinance No. 022071 (page 1);
2. City Clerk's Certification dated July 2, 2014;

3. City Clerk's Certification of Supplementary Petition dated July 16, 2014



REFERENDUM PETITION TO REPEAL BILL B130-14A, ORDINANCE NO. 022071
Bill 130-14A: a proposed 6-stery, 260-beds, §2-parking space student housing development at Eighth and Locust

On May 19, 2014, Council passed Bill 130-14A, enacted as ordinance No. 022071, authorizing the City Manager to enter mto a
development agreement with Opus Development Co. to erect a student housing development on the north side of Locust Street, between

Seventh and Eighth Street.

We, the undersigned petitioners and registered Columbia voters, consistent with the Charter of the City of Columbia, demand
that Bill B136-14A, enacted as Ordinance Ne. 022071 be repealed or submitted to the voters.

FULL TEXT OF ORDINANCE: AN ORDINANCE authorizing the City Manager to execute an amended and restated development agreement with Opus Development
Company, L.L.C. as it relates to property located on the north side of Locust Street, between Seventh Street and Eighth Street; directing the City Clerk to have the development
agreement recorded; and providing for the repeal of Ordinance No. 022010. BE IT ORDAINED BY THE COUNCIL OF THE CITY OF COLUMBIA, MISSOURI, AS
FOLLOWS: SECTION 1. The City Manager is hereby authorized to execute an amended and restated development agreement with Opus Development Company, LLC asit
relates to property located on the north side of Locust Street, between Seventh Street and Eighth Street. The form and content of the amended and restated development
agreement shall be substantally m the same form as set forth in "Attachment A” attached hereto. SECTION 2. The City Clerk is authorized and directed to have a certified copy
of the amended and restated development agreement recorded in the office of the Boone County Recorder of Deeds. SECTION 3. In the event a referendum petition is not Sled
by the voters with the City Clerk pursuart te City Charter Article XVII requesting a repeal of this ordinance within the timeframe allowed for filing a referendum petition under
the City Charter, Ordinance No. 022010 shall hereby be repealed in its entirety. A frue and correct copy of the ordinance and development agreement is attached hereto and

incorporated by reference.
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My commission Expires:

DIAMNA L. RAHM
Notary Public - Notary Seal
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My Commission Expires July 8, 2017
Commission #13300847



Altachment A

introduced by Chadwicl. Amended and Restated Development Agrcement
First Reading 5-5-14 Second Reading ___ 9- 19 -t} i THIS AMENDED AND RESTATED DEVELOPMENT AGREEMENT  (this
“Amended and Restated Agreement”) is made and entered into this day of

Ordinance No. 022074 Coungil Biit No. B 130-14 A . 2014, (the “Lffcetive Datc”)between Opuns Development Company,
.. @ Delaware limited lisbility company, whose address is 7733 Forsyth Boulevard, Ste.

L.L.
1100, St. Louis, MO 63105, and it successors and assigas (the “Developer™) and the City of
Columbie, a inunicipal corporatian and constitutional charter city under the laws of the Stale of
Missouri, whose address is 701 Bast Broadway, Columbia, Missouri 63201 {the “City”),
(collectively hereinafter referred to as the “Parties™).

AN ORDINANCE

authorizing the City Manager to execule an amended and
restated development ag: t with Opus O praent
Company, L.LC. as it relates to property located on the north
side of Lacust Street, betwaen Saventh Street and Eighth
Street; directing the City Clerk o have the deveiopment
agrsement recorded; and praviding for the repeal of Ordinance
No. 022010,

WHEREAS, City and Developer desire (o re-evoloate the original development
agreerent approved by Bill 62-14A enacted as Ordinance 022010 on March 19, 2014 and desire
to modify the project design and cosceptual plan sel forth in Exhibil B to provide for community
spaces on the street-level floor alang Eighth Street, giving the building an “active” ground floor
together with an expanded time frame for consideration of the proposed plon by providing for
introduetion and first seading of the bill ta approve this Amended and Restated Agreement at a
regular council mesting scheduled for Muy S5, 2014 with public comment on such plan two

8E IT ORDAINED BY THE COUNCIL OF THE CITY OF GOLUMBIA, MISSOURI, AS
weeks later at a regular council meeting scheduled an May 19, 2014; and

FOLLOWS:

SECTION 1. The City Manager is hereby authorized to execute an amended and WHEREAS, Develaper is the contract purchaser of certair iracts of land in the City of
reslated development agreement with Opus Development Company, L.L C. as it relates to Columbig, Boone County, Stale of Missour, deseribed oo Exhibit A (o this Amended aud
property located on the naith side of Locust Sireet, between Saventh Street and Eighth Restated Agreement {the “Develaper Tract”); and
Street. The form and conlent of the ded and restated d agreement shail
be substantially In the same form as set forth In "Altachment A* altached hereto.

WHEREAS, the current zoning of the Develaper Tract is C-2; and

WHEREAS, the Deveinper desires to construct a residential housing structure on the

SECTION 2. The City Glerk is authorized and directed to have a certified copy of the
amended and restated develapment agreement recorded in the office of the Boone Caunty Developer Tract generally in the manner shown on the depictions attached hereto as Exhibit B
Recorder of Deeds. (the "Cnnceplunl Site Plan”} to consist of a building not to exceed six (6) stories in height and
a maxil of 260 bed in a mix of one, twa, three and/or four bedroom units

SECTION 3. In the event a referendum petition is not filed by the volers with the ogether with parking and related uses {the “Project”); and

City Clerk pursuant to City Charter Article XVI! requesting a repeal of this ordinance within
WHEREAS the cxnsuug use of the Developer Tract consists of three buildings currently

the limeframe allowed for filing a referendum pelition under the Gity Charter,
Ordinance No. 022010 shail hereby be repeated in its entirety, uscd far i and and
PASSED this \q’h" day of Mg 2014, WHEREAS, the Project to be constructed by Developer is a sigrificent chunpe of use
I from the existing use of the Developer Tracl; and
ATTEST:
WHEREAS, prior to issnance of a building pemiit to construct the Praject, Clity and
- Developer desire to ensure adequate utilities and public infrastructura exist to serve the intended
City Clerk. Mayar and Presiding Officer use; and
APPROVED AS TQ FORM: WHEREAS, th City kas conducted a survey of existing public infrastructure withia the
overall downtown Columbia geopraphical arca, which includes the Developer Tract; and

“Comnmencement of Construction” mcans the issuance of ihe building permit to authorize
physical construction af the struciure and shall not include demelition and grading activities
an the sitc zelated to the Projoct prior (6 issuance of the building permil.

WHEREAS, inadequatc water, fire protection, electric, storm waler and sanftary scwer
facilities cxist to serve the proposcd increuse in use ol the Developer Teact which will cesult from
the Praject constructian; and

WHEREAS, the Developes desires 1o hegin construction of the Project during the Zod “Construction Perioed” means the peried of time the Project is under construction. The
Period shall at such time as City issucs the huilding permit the

calendar quarter of 2014 and 10 complete construction und open (o residents on or befare 3rd
catendar quarter of 2045 (the “Project Schednlc™); and construct the Project and such construction shalf procced without unmecessary delay untit
complerion of the project, which shall be evidenced by issuance of a certificale of ccoupancy

by the City.

WHEREAS, it is vritical for Developer 10 receive the assurances and prolections

provided by this Amnended and Restated Agreemcnt in ovder (o proceed with the scquisition of
“Goverurental Aul!lorlt)" or “Governmental Authorities” means uny municipat
1 .

the Developer Tract and final design and construction of the Project in order to construct the
Project accosding to the Praject Schedule; and governmeninl authority, inclading all ulf islative and ad
and bodies thereof having jurisdiction over (ht Dcvclopcr the Developer Tract, and the
WIIEREAS, ishing the terms and ditions ender which utiliies will be provided Project.
1o the Project will protect and benefit the health, saftty, and gencral weltare of the City and is in
the best interest of the public; and “Governmentul Requirements” means all Jaws, ordinances. statutes, executive orders,
rules, zaning requuemmts and agrecmenls nf any (‘ovemmemal Authorty (hat are
NOW, THEREFORE, in consideration of the recilals sel fonh abowve, the mulual pplicable to the acq and Jon of the
covenunts conlained herein, and other good and valuablc consideration, the receipt and Dave]uper Tract andfor Project \ncludmg, without limilation, alt required permits, approvals
sufficiency of which is hereby acknowledged, the Partics hereby agree us follows; and upy rules, guidelines or resiictions emacted or imposed by any Goverrsnenial
Authacilies,
1. Definitions.
“Term” means the carlier oft (i} the last day of the Construction Period; or (ii) the fifth

“Affiliated Entity” of any Party means any other person directly or indircolly controlling, anniversary date of the Effective Date, ualess extended with the writien consent of the City.
controlled by or under conunon coatrol with, such person. For purposes of this definition,
the tern “conteol” (including the correlative meaning of the (erms “controlling”, “contsolled . Project Development. With respect to the use and development of the Project und the
by aud “under common controt with™), as applied with respect to any person, shall mean the Developer Tract and provided ajl tequisite permits have been issued by the City, the
nossession, directly or indirectly, of the power to direct or cgusc the direclion of the Devdcpcr agrees lo begin Commencement of Construction of the Project by Seplember 1,

munegement policies of such pesson whether dwauph the ownership of voting securities or 2014 in sub with the Ci t Site Plan and complete such
by cantract or otherwise, provided (but without tiniting the foregoing) that no pledge of construction by the ead of the Term pursuant to the torms and provisions bercin and City
voting securities of any person witkout Lhe current sight to excrcise voting right with respect agrees {0 permit construction of the Project pursuanl to the terms and candilions of this
{hereta shall by itself be deemed to constitute control over such person. Without fimiting the Amended and Restated A and Applicable Law. fotwith ding anything
geacrality of the foregoing, the word “Affiliute” with respect to Developer shall include any comained herein to the contrary, this Amended dnd Restuted Agreemen shall terminate and
entity that directly or indirectly through one or mose intennediarics is controlfed by, controls the tenms and provisians shall be null, void, and of no foree or effect and the Partics shali
or is under common controf with some or ail of (a} Developer, (b) the founder of Opus have no further obligations b lecif C of Ct fon has nat d by
Holding, L.L.C. and Opus Holding Corporation group of companies, his children, his September 1, 2014.
grandchildren or other members of his family or their issue, (c) the trustee of 3 wrust or trusts
for the benefit of the founder of Opus Tlolding, L.L.C. and the Opus Holding Corporation

~

. Sterm Water Improvemenis. As part of the Project, the Developer shall replace the
group of compunies, his children, his grundchildren or other members of his family or their existing slonn water improvements serving the Developer Tract with new structures (the
issue, or {d) a partner, limited liability company, corposation or other eatily comprised of ali “Storm Water Jmprovements”) in a new location within the Oeveloper Tract that is
or some of the above, consistent with the Conceptual Site Plan and as shall be approved by the City snd the
Developer. The Developer shall canstruct such Storm Water Improvements at its sole cost

Apphmble Law‘ means those rules, regulations, official policies, standards and and expensc and shell causc the Storm Water Improvements o be desipned, construcled and
and i which ase lled by the City and in force and dedicated 1o comply with the mqulrcmean of the Apphcahlc Law. City agrees to accept the
eficet on the Effective Date of this Amnended and Restuted Agreement. dedication of the Storrn Water Imap: for upon fetion thercol
pursuant to the terms of this Amended and Restated Agreement and to vacate any rights and

w
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interests it may have on or around the location of the cxisting storm waler improvements sl
the time tat the City accepts the Storm Water lrop) Prior ta C of
Construction, the Developer shall submit to the City’s Public Works Depariment for review
and approval a complete set of engineered plans for (he Storme Water Impravements. Said
plans shail be prepared by a registered engineer authorized to perform such work and shall be
designed in accordance with the Applicable Law. The Starm Water Impravements shall be
dedicated to the public prior 1o issuance ot a certificale of accupancy to oceupy the Project

4. Water System Improvements. Developes hereby agrees (o pay to City $250,000 for the
upgrade and reconalruction of the waler main depicied in Exbibit E attachied hereto (the
“Water System Infrastructure™). Suhject ta the public imp: process requi set
forth is Chapter 22 of the Columbie City Code, the City shell perform the constructicn and be

ponsible for af] ining costs af reca ion of the Water System Infrastructure in
excess of Develaper's contribution. Developer's payment for the upgrade and reconstsuction
of the Water Syslem Infrastructure shall be made by Developer to City prior to issuance of
the buildiog permit to construct the Project. Nothiog conluined herein shad} prohibil City
from reyuising other developers or property owners 1o contribute to the cost of reconstruction
of the Water System Infrastructure. Faiture of Ciy to construct or complete the Wuler
System Infrastructure improvements prior to the end of the Construction Period shall not
prevent Developer trom obtaining a certificate of occupancy following construction of the
Project or chlaining any other necessary approvals to accupy and use the Project for its
intended purpose.

[

. Sanitary Sewer Improvements. Deveioper bercby agrees (o pay to City $200,000 for e
reconstruction and/or rebabilitation of the connecting sanitary sewer main depicted in Exhibit
D atiached hereto (the “Sanitary Sewer ifrastructure”). Subject 1o the public
imp process e set forth is Chapter 22 of the Columbia City Code, the
City shall perform (he construction and be responsible for all remaining costs of
reconstruction of lhe Sanitary Sewer ‘in excess of Developer’s ibut
Developer’s payment for the reconstruction of the Sanitary Scwer lafastructure shall be
mude by Developer to City prior to issuance of the building perimit to construct the Project.
Nothing contained herein shail prohibit City trom requiring other developers ar propery
owners 1o contribute to (he cost of reconstruction of the Sanitary Sewer Infrastructure.
Failure of Cily to construct or complete the Sanitary Sewer Infrastructure improvements prior
10 the end of the Construction Period shull not prevent Developer Froni ablaining a certificate
of uccupancy following comstruction of the Praject oc obtaining any other necessary
approvals to ocenpy and use the Project for its intended purpose.

o

. Availability of Public Utility Services. City and Developer acknowledge that the

availability of public utility services of electricity, waler, storm water and sanitary sewer
capavity is eritical to the Project. Yhe D per hes submitted to the City the projected load
and flow demands for public utilily services to be gonerated by the Project at the cnd of the
Construction Peciod as set forth in Exhibit £ attached hereto, (the “Utilily Estimutes”). The
City has reviewed the Utility Estimates and herehy commits thal, in combination with the
Developer i ined in this A ded aod Restated Agreement, the Cily will
have adequate vapacity to support the Projest and the intended uses set forth hecein by e

necessary 1o address health and safely issues created by the increase in capacity
dermanded by the Praject which is in extess of the cupasity contemplated herein;

c. Apply to the Project eay City Regulation otherwisc allowed by this Asneoded and
Restaled Agreement that is not uniformly applied ta all similar types of devalopment
projocts and project sites within the Downtown Comumunity Improvement District
boundaries; apd

4. Esiablish, enact, increase, or impose against the Project or Developer Tract any fees,
taxes (including without limitation gencral, special end excive luxes), ussessments or
other monetary abligations cther than those imposed and applied on all similar types
of development projects and project siles within the Downtown Community
[mprovement District houndaries; provided however, if such additional fees, taxes,
assessments or otber monelary obligations reiated to the wulility infrastructure
improvements are imposed by City against the Developer Tract, the Developer shait
have the right to claim a credit for any p and siructi h
made by Developer pursuant to this Amended and Restated Agreement.

Nothing berein shell limit tbe City’s authority to enact ordinances, esalutions, or
atherwise pass laws ar promulgate rules or regulations with regerd lo any maer, so lang
as same does ot have the effect of limiting construction of the Project on the Developer
“Tract within the Term in substantially the same manner as set forth in this Amended and
Restated Agreement. City expressly retains he right to control and determing all matters
relating to the public sireets and rights of way without any regard (o the impact such
decisions muy have on the Projest or Developer Tract, including but not limited Lo the
granting of right of use permits and/or strecl closures adjacent to the Developer Tract

10. Timing af Project Construction and Completion. Subject to the following, the Developer

shull endeavor in goad faith and with reasooabie diligence ro proceed with and construct the
Project during the Term and as described in this Amended and Restaled Agreemeat:

a. Ttis the intent of the Developer 1o complete construction of the Project by August 31
2015. The liming, order and rate of developrent shall be in Developer's sale
discretion. 1t shall nol be an eveot of default hereunder if the Project is not
conslructed during the Term; rather, 1his Amended and Restated Agrsement shall
terminate in such case without any further action vequired by the Parties.

h. In nn event shalt a delay by Developer to ph ion of the Project
according to the Project Schedule resull in a refund or claim for refund of
Developer’s contribution for the construction of the Sanitary Sewer mprovements.

L1. Waiver. Failure of any pasty to this Amended and Restated Agreement 1o insist on the it
perfarmance of any of its provisions by Use other Party shall sol coastitute a waiver of such
performance unless the Pasty failing 10 insist oa futl performance of the provision declares in
wriling signed by it that it is waiving such performance. A waiver of any breach under this
Amended and Restated Agrzsment hy any Party, unless otherwise expressty declased in

end of the Construction Period and that if the Developer is not in default under this Amended
and Restated Agrecment the City will not deay Developec the ahility to connect to such
essential public services 10 serve the Project at the end of the Construction Peried. In no
event shail the commitment of the Cily to reserve, consiruct or supply adequate capacily o
support the Project axtend heyond the Term of this Amended and Restated Apresment, nor
shall the City’s commitment herein to pravide public ulility scrvices be in excess of the
Urility Estimates.

7. Permit and Coupection Fees, In addition to the i of Dx

herein, the Developer shall pay to the City, al the time and in the sniount srequired by the
Applicable Law, the standard connection and permit fees associated with connectng the

Develoer Tract to the utilities.

&, Transit Services. Developer hereby agrees to purchase 118 transit system bus gasses for use

of residents of the Praject [or each falt aad spring semester of The University of Missowri for
the First two yeacs following opening of the Project. The price fur the [rst two yeurs shall be
paid by Developer in a lump sum of $30,680 prior to end of the Construction Period. During
the first two years fallowing opening of the Project, Developer muay p dditional bus
pusses s desired af tBe rate of $65.00 per pass. After the first two years following end of the
Construction Period, Developer may continuc to purchase tranisit System bus pusses at the
rites then in effect as Developer determines to be necessary or desirable for use of its
cesidents. Pravided City is in receipt of paymeot for bus passes from Developer, City shalt
provide such passes to Developer al least two weeks prior to the start of each semester.

9. No Conflicting Egactments. During the Temn the City will not impose ou the Project or

Devcloper Tracl, whether by action of the City Council or otherwise, any Governmental
Requirement {to the exlcnt thal the City has authosity with respecl to a Governmental
Requi ), ordi ion, rule, negulation, standard, directive, condition or other

q
meusure {euch individually, a “Cily Regulation” and collectively the “City R
that reduces the assurances provided by this Amended and Restated Agreement wilh respest
to the availability of public uliliies for the develop i and jan of the
Project. Nothing contained herein shall prohibit the City from enacting 4 Governmentat
Requireznent and imposing the sume on the Project eod Developer Tract for protection of the
health, safety and weifare of the public in the same maoner and to the same extenl os
imposed on the genenil public. Duriag the Term, any change in the following shall not be
effective as applicd to the Developer Tract withoue the express written agreement of

Developer:

a Change any land use & ion or p d use of the T pment Tract existing
as of the Effective Date of this Amended and Restated Agreement which would
prohibit or limil the use of the Developer Tract far the Project as described in this

Aniended and Restated Agreement;

b. Limit or coniral the avatiability of public utilities, services or facilities for the Projecl
as deseribed i this Amended and Restated Agecement, unless such limitalion iy

writing, shrall not be a coutinuing waiver or waiver of any subsequent breach of the sarae or
ather provision of this Amended aud Restated Agreement.

Missouri (withowt regard to conflicts of law) shal
I jon of this des) and

]

. Governiug Law, The laws of the State of
govem the validity, i i and
Restoted Agrestuent.

. Headings. Al section hesdings in this Amended and Reslaled Agreement are for the
convenicace of the reader only and are not intended, nor shall they be deemed, Lo define or
fismil the scupe of any provision of this Amended and Restated Agreement.

o

Notievs, All notices, demands, requests, uud other commuoications required or permitted
herzunder shall be in writing shall he considered delivered: (2} upon personal delivery to the
pusty to whom the notice is directed; or (b} two (2) business duys ufter deposit in a regularly
maintained receptacle for the United States mail, registered or certified, retarm receipt
requested, postage prepaid, addressed as follows (or to sueh olber uddress as the Parties may
specify by notice given pursuant to this section):

®

To Developer: Opus Development Company, L.L.C.
7733 Forsyth Boulevard, Ste. 1100
St. Louis, MO 63105
Altn: Joc Downs

With a Copy lo; Opus Developrient Company, L.L.C.
7733 Forsyth Boulevard, Ste. 1100
St. Louis, MO 63195
Attn: Legal Departrent

And a Capy to: Rabert Hollis
Van Matre, Harrison, Hotlis, Taylor, and Bacon, P.C.
1103 East Broadway
Columbia, MO 63301

Ta City: City of Colurabia
Attn: City Maneger
70} East Broadway
Columbia, MO 65201

With a Copy to: City of Columbia
Ana: City Counselor
70! E. Broadway
Celumbia, MO 65201

t5. No Adverse Inference, This Amended and Reslated Agreement shall not be construed more
strongly against one Parly or the other, The Parties hud equal access (0 input with respecl to,
and infuence over, the provisions of this Aracnded and Reslated Agreement. Accordingly,
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no rule of construction which requires that any allegedly smbiguous provision be interpreicd
more strongly against onc party than the other shull be used tn interpreting this Amended and
Restated Agreement.

Third Party Beneficiaries. There are no third party beneficiaries to this Amended and
Restated Agreement.

. Jurisdiction 2and Venue, Legal aclion concerning any dispute, claim or matter arising out of

shall be brought anly in the Circuit Court of Boone

the Amended and Restaled Ag
County, Missowsi.

. Scyerability or Partinl Invalidity. This Amended and Restated Agreement is lo be

considered in its entirety and both parties acknowledge the assurances granted herein are

dependent upon each other. Ifany provision of this Amended and Restated Agreement is for

any reason held lo be invalid or unenforceable, such provision shall render the entire
invalid and ft b

. Gender and Number, Pronouns and any reference to a persan or persons, wherever used

berein, und of whatever gender, shall include nanual persons, corporatians, assaciations,
parinerships and other entities of every kind and character, and the singular shall include the
plural aud vice versa, wherever and as often as may be appropriate.

. Failure or Deluy lo Enforce. No fuifure to exercise or delay in exercising any right

hereunder on the part of any Party to this Amended and Restated Agreement shall operute as
8 waiver Lhereof, and 0o single or partial exercise of any right of such Party shall prechude
any other or further exercise of such rigltt or the excrcise of any other right.

- Farce Majeure. in the cvent that either Party shall be delayed, hindered in or prevented

from the performunce of uny wel seguired herevader by reason of strikes, tock-outs, labor
toubles, inability to procure materials, failure of power, rots, insurrection, the uct, fatlure to
act or defudt of the other Party, wur or other reason beyond their control, then performance
of such act shall be excused for the period of the defay and the period for the performance of
any such aet shall be extended for u period equivalent le the period of such defay.

Priyrity and Recording, This A Jed and Restated Agreement shall be recorded in the
records of Baone County, Missousi and the covenants, rights and obfigations contained
hercin shall nn with the Daveloper Tract. By the recordation of this Amended and Restated
A t, alt diti terms and oblis of this Agiended and Restated Agreement
are cffective as o and binding on the Parties, their successors and assigns with the inlention
tha( this Anrended and Restaied Agreernent wilh the intention that it will, in addition o the
Parties hereto, govern all fiure and subsequent owners of all or any poruon of the Dzvelopcr
Tract unless and until this Amended and Restaled A is d or d in
accordance with the torms hereof.

. Binding Effect; Assignmeni. This Amended and Resteted Agreement is oot assignable by

any party, without the prior written cansent of the other Party, which consent shall not be

. Enlire Apreement; Amendment, [t is ggreed and undmluod by ihe parties that this

Amended and Restated A hadies the entire and rep the full
and final agrecment amung the parties with respec( (o the subject mancr heteof and sup:rsedc
eny and alf prior g, undd

whether writlen or oral, relating lo the sub)ecl matter hereaf; that this Amended and Restated
Agreement say nol be contradicted or varied by evidence of prior or contemporaneous
written or oral agreemcots or discussions of the parles, or subscquent oral agreemenls or
discussions of the parties; that there are no oral agreements among the parties, and no
reprasentations, agreements or promises nut szl fosth herein have been made. Without
limiting the D d that: (i} no promise or commitment hus
been made lo i by or on hchalt of the City other thun uy set forth in this Amended and
Restoted Agrestnent; and (ii) except as otherwise expressly provided hercin, this Amended
and Restated Agreement supersedes and replaces any and all proposals, letters of intent and
approvul and commitment letters relating to the subject matter herenf, none of which shail be
considered a part of this Amended and Restated Agreement unless expressty incorporated
into this A ded and Restrted Ags This Amended and Restated Agreement shalt
be amended enly in writing and cffective when signed by the parties.

ally Liable, No cleeted or appointed official, ugent, employee
or representative of the City shall be personalty Hable to the Developer in the event of any
default or breach by any party under this Amended and Restated Agrecment, or for any
amount which may become due to any purty or on any obligalions under the terms of this
Amended and Restated Agreement.

- Couuterparts. This Amended and Restated Agreement may be excculed in several

cousterparts, cach of whick is an origival and all of which together constitute but one and the
same document.

{HFMAINDER (3 PAGE INTENTIONALLY LEFT BLANK ~
SIGNATURE PAGE TO FOLLOW]
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bly withheld. d ding the toregoing, without the consent of the City: (a)
Developer mmay assiga (his ded and Restated A and its rights hereunder, to an
Affiliated Entity, provided that (i) Developer shail remain jointly and severully lubls with
the assignee for Lhe obligations conteined in this Amended and Reslated Agreement; (i)
Developer, and any assignee by accepling assipnment of this Amended and Reslated
Agreement, expressly agrees te defead und indemnify City from any litigation arising out of
the assignment; and (iii) written notice of the assignment, including the name of the assignes,
is provided o City al least HAeen (15) business days prior to the effective date of such

assignment

Power of the City. Notwithstanding anything set forth iz this Amended and Restated
Agrecmentl to the contrary, no provision contuined herein shall in any manner diminish or
usurp the inherent rights and powers of the City to act in its capacity as a public body. All
financial obligations of the City shall be subject to future uppropristion of the City in

d with Applicable Laws and Requil Tuﬂhcr nothing herein shall cclicve

Developer from complying with all Applicable Laws and Reg

5. Time. Time is of the Essence in this Amended and Rostated Agreement. The Parties will

tmake every reusonable effort lo expedite the subject matters hereof and acknowledge that the
of this A ded and Restated Agrecment requires their coalinued

covperation.

. Suvercipn Imnmuaity. Nothing in this Amnended and Restated Agreement shall constitule or

or ily officers or

be construed as a waiver of the Ciry’s g ! or official i
amployees from lisbility or suil pursuant to Section 537.600 RSMo.

. Authorized Employees, De\'clupex acknawledges thal Seclion 285.530, RSMa, prohibits

any business enlity or employer from & gly employing, hiring for amploy or
continuing to employ an unzuthorized alien to perform wark within the State of Missouri.
Developer therefore covenants that it is not knowingly in violation of Section 285.530(1),
KSMo, und that it will not knowingly employ, hiee for employment, or contioue to employ
any unauthorized aliens to perform work on any project which is the subject of this Amended
end Restated Agrecment, end that its employecs ave lawhilly eligible to work in the United
States. Developer will execute an Immigration Law Compliance Alfidavit in substantally
the same form es attached hercto in Exhibit GF and will cause any person or entity
performing work on the lnfrasteucture Project fo confinm compliance with Scction
285.530(1) and execule an Immigration Law Compliance Affidavit.

Inspection. Upon rcasonable prior notice, the City muy conduct such periodic inspections
of the Project, includiag any epplicable phase, as may be generally provided in the
Applicable Law or for inspection thereof pursuant to coraply with the teans of this Aroended
and Restated Agreement. The Developer shall not deny the City and its officers, employecs,
agonts and md:pcndcru contractors the right to inspect upon reasonable prior writlen request,
all i demelition, construction and other contracts and documents

pectaining to the construction of the Project or any applicable phese thercof.

IN WITNESS WHEREQF, the Partics have duly executed and delivered this Amended

and Restated Agreement as of the dale first above writteu.

CITY OF COLUMBIA, MISSOURI (“City™)

By:

Mike Marthes, City Munuger

ATTEST:

By:

Sheels Amin, City Clerk

APPROVED AS TO FORM:

By:

Naney Thompsen, City Counseior

OPUS DEVELOPMENT COMPANY, L.L.C.
{“Developer™)

By:

David I. Menke, Vice President




Stata of Missouri
Caounty of Boone

On this day of . 2014, before me personully sppesred Mike
Matthes, who, upoa his calh and upons being duly sworn, did stale, affirm, and acknowledge that
be is 2n authorized agent for the City of Columbia, Missouri and thal he hes execuled this
document on behall of seid eality us the [ee act and deed of said entity, end (hat he is duly
empowered by said entify to execute this document an said entity's behalfl

IN TESTIMONY WHEREDF, | have hereunto set my hand and affixed my seal at my
office in Columbia, Missour, the duy and year first sbove writleo

. Motary Public
Commissioned in Counly, MO
My ission expires -
State of Missouri ]
} o=
County of Boooe )
On this day of 2014, befisre me personally appeared David 1.

Menke, whe upon his cath and upoa being duly swom, did state, affirm, and acknowledge that
be {3 u Vics President of Opns Development Company, L.L.C., that he executed the formgoing
an behall of said company, as the freo act and decd of ssid compuny, and pursuant to the
wmuthority vested in him to execute the foregoing by the company, that the foregoiog is binding in
all respects upon said comy and that said company is duly emp d (o sater into the
foregoing.

IN TESTIMONY WHEREOF, | bave herounder set my band and affixed my seal the day
e year first above written,

, Natary Public
Commissionedin __ County, MO

My ission expines

EXHIBITB

ceplual ul

EXHIBIT A
Devcloger Teact

A TRACT OF LAND LOCATED [N THE SE /4 OF SECTION 12, TOWNSHIP 48 NORTH,
RANGE 13 WEST, COLUMBIA, BOONE COUNTY, MISSOURI AND BEING PART OF
LOTS 85, 86, AND ALL OF LOT 37 OF THE ORIGINAL TOWN, NOW CITY OF
COLUMBIA AS RECORDED [N BOOK A, PAGE 335 AND DESCRIBED BY THE DEEDS
RECORDED IN BOOK 3291, PAGE 110, BOOK 3179, PAGE 81, BOOK 3198, PAGE 15,
BOOK 3179, PAGE 82, BOOK 1310, PAGE 670, BOOK 1072, PAGE 427, AND BOOK 3212,
PAGE 168 AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SALD LOT 7, N 88"4F355"W, 139.6]
FEET TO THE SOUTHWEST CORNER SALD LOT 85; THENCE WITH THE WEST LINE
OF SAID LOT 85, N 1"1035%, 142.22 FEET 10 THE NORTHWEST CORNER OF LOT 83
AND THE SURVEY RECORDED IN BOOK 623, PACE 597; THENCE 8 88°50'15°E, 239.65
PEET TO THE NORTHEAST CORNER OF SAID LOT §7; THENCE 8 1*1140"W, 142.31
FEET TO THE POINT OF BEGINNING AND CONTAINING 0.75 ACRES.

[

Bth Streat Aparumants at Univarsity of Missouri

s opus
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Project Numbor
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[Clwasershos outiing
Parcel Polygons

EXHIBITE

Utilitics Extimates

Sanitary
Toad = 1300 drainage fixture units (DFU)
Service size = two 67 conncctions ar one 87 connection
Total gallons per day = (1,552
Average gallons per mipule = 8.0
Peak gallons per minvie = 32.1

Domestic Water
T.oad =210 gpm, 1000 water supply fixture anits (WSFU)
Service size = 3" pipe, 3" meter

4w 67

Fire P

on piressure

. @ remenin raveraemy 7
3 vv H
{ : Lo —t
EXHIBIT F
Form of Immigration Law Compli Allidavit

Electrical
Load = total ~900KVA diversified

Servive sizs = Qoo servive @ 1200 A, 120Y/208V 3ph AND another @ 1600A to

include house {oads OR one secvice at 2,500A 120Y/208V 3ph

STATE OF MISSOUR! ]

GOUNTY OF

AFFIDAVIT
(as raquired by Sectiun 285,530, Revised Stalules of Missou)

As used i this Afiidavit, the following terms shall have the following meanings:

EMPLOYEE: Any persca perfarming work or service of any kind or chasacler far hire withln the State of Missourl

of wark

FEDERAL WORK AUTHORIZATION PROGRAM: Any of lhe

programs operaied by the United Skates
authorization program aperated by the U

Depariment of Homeland Securily or an equivatent federal work
nited States Department of Homeland Secusily to verify Infarmatian of

newly hired employaes, under the Immigration Refarm and Contrat Act of 1986

[IRCA), P.L. 99603,

KNOWINGLY: A parson acts knowingly or with knawte

dge,

a) with respect to Ihe person's canduct af lo attendant ciraumstances when the person Is aware of the
nature of the persan's conduct or that those circumstances exisi(; or
(b) with respect to a result of the persan’s conduct when the person Is aware that the person’s conduct is

practically cetain to cause that resull.

UNAUTHORIZED ALIEN: An alien who does not have the legal dght or authorization under federat law to work In

{he United States, as delined in 8 U_S.C. 1324afh)(3).

BEFORE ME, the undersigned authority, pp

. wha,

teing duly sworn, states on his/her oath or affimatlan as foilows:

1

My name is

and 1 am currently the President of
(nereinafter “Centractar’), whose buslness address

, and | am aulhorized lo make ths Affidavit,

facts stated hersin.

2. | am of sound mind and capable of making lhis Affidavit, and am persanally acquainied with the

3. Contraclaris enrofled in and participates in a federaf work autherization program with respect to the
employees working in connection with the foltowing servicas contracted between Contractor and ihe Glly of

Columbia;

4. Cantractor does nol knawingly employ any person who is an unauthorized alien In connection with

{he contracted services set forth above.

5. Attachad hereto s documentation affirming Contractor’s enraliment and participation in a federal
work authorization program with respact to the employees workinig in connection with the cantraclad services.

Further, Affiant saith nol.

Signature af Affiant
Printed Name:

Subscribad and sworn to before me this day of

2011,

Notary Public
My Commission Explres:

‘PLEASE NOTE: Acceptable enrimenl and particlpatian documentation consis(s of Iho follewing 2 pages of ihe E-Verily Memorandum of

Understanding: (1) A vatid, compleied capy af Ura fitst poge idantlying thy Gantractor and (2} A valid capy of Ine signalusa page complaled and signed

by Ihe Conlructor, and the Oepariment of Homeland Sacwily - Verification Divisicn.
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*. Crry oF CoLuMBIA, MISSOURI

Orrick oF Crty CrErx

CERTIFICATION RE: THE “REFERENDUM PETITION TO REPEAL BILL B130-14A,
ORDINANCE NO. 0220717

Per Section 130 of the Charter of the City of Columbia, Missouri, I, Sheela Amin, City Clerk in
and for the City of Columbia, County of Boone, State of Missouri, hereby certify today, July 2,
2014, that the referendum petition entitled “Referendum Petition To Repeal Bill B130-14A,
Ordinance No. 022071” is insufficient as it has been signed by only 3,069 City of Columbia
registered voters.

The required number of City of Columbia registered voter signatures needed was equal in
number to at least 25 percent of the number of votes cast for council member-at-large at the last
municipal election, which by my calculation comes to 3,209 signatures (12,835 x 25%).

Given under my hand and seal of said City this 2nd day of July, 2014.

S

(seal) Sheela Amin
City Clerk
City of Columbia, Missouri

701 E. Broapway » P.O. BoxX 6015 » CoLUMEBIA, MISSOURI 65205-6015

(373)874-7208 « FAX {573) 442-8828 » wara . GOCOLUMBIAM 2.0
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A City oF CoLumMBIA, MISSOURI

Orrice ofF Crry CLERK

CERTIFICATION RE: THE “REFERENDUM PETITION TO REPEAL BILL B130-14A,
ORDINANCE NO. 022071” AFTER THE SUPPLEMENTARY PETITION WAS

SUBMITTED

Per Sections 130 and 131 of the Charter of the City of Columbia, Missouri, I, Sheela Amin, City
Clerk in and for the City of Columbia, County of Boone, State of Missouri, hereby certify today,
July 31, 2014, that the referendum petition entitled “Referendum Petition To Repeal Bill B130-
14A, Ordinance No. 022071 has been signed by a sufficient number of registered voters after
receipt and review of the supplementary petition as it has been signed by 3,512 City of Columbia
registered voters.

The required number of City of Columbia registered voter signatures needed was equal in
number to at least 25 percent of the number of votes cast for council member-at-large at the last
municipal election, which by my calculation comes to 3,209 signatures (12,835 x 25%).

This certification does not waive any rights or obligations the City may have, on behalf of itself
or others, to claim or declare deficiencies in the form, content or subject matter of the petition,
including but not limited to, any allegation or finding the substance of the ordinance relates to
exercise of administrative powers by the City which are not subject to referendum under law.

Given under my hand and seal of said City this 31st day of July, 2014.

) S

(seal) Sheela Amin
City Clerk
City of Columbia, Missouri

701 E. BRoapway * P.O. BOxX 60135 * COLUMBIA, MISSOURI 65205-6015

(573) 874-7208 » FAX (573) 442-8828 « wwwr. GOCOLUMBIAMO.COM





